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qualified in the conduct of administra-
tive proceedings, or the alternate hav-
ing technical or other qualifications, 
as appropriate, as a member of the 
board by notifying the alternate who 
will, as of the date of such notification, 
serve as member of the board. In the 
event that an alternate is unavailable 
or no alternates have been designated, 
and a member of a board becomes un-
available, the Commission or the 
Chairman of the Atomic Safety and Li-
censing Board Panel may appoint a 
member of the Atomic Safety and Li-
censing Board Panel who is qualified in 
the conduct of administrative pro-
ceedings or a member having technical 
or other qualifications, as appropriate, 
as a member of the atomic safety and 
licensing board by notifying the ap-
pointee who will, as of the date of such 
notification, serve as a member of the 
Board. 

(c) An atomic safety and licensing 
board shall have the duties and may 
exercise the powers of a presiding offi-
cer as granted by § 2.718 and otherwise 
in this part. At any time when such a 
board is in existence but is not actu-
ally in session, any powers which could 
be exercised by a presiding officer or by 
the Chief Administrative Law Judge 
may be exercised with respect to such 
a proceeding by the chairman of the 
board having jurisdiction over it. Two 
members of an atomic safety and li-
censing board constitute a quorum, if 
one of those members is the member 
qualified in the conduct of administra-
tive proceedings. 

[31 FR 12776, Sept. 30, 1966, as amended at 33 
FR 8588, June 12, 1968; 34 FR 13361, Aug. 19, 
1969; 35 FR 11459, July 17, 1970; 35 FR 19658, 
Dec. 29, 1970; 37 FR 15132, July 28, 1972; 37 FR 
28711, Dec. 29, 1972; 40 FR 51996, Nov. 7, 1975; 
48 FR 52285, Nov. 17, 1983; 56 FR 29408, June 
27, 1991]

§ 2.722 Special assistants to the pre-
siding officer. 

(a) In consultation with the Panel 
Chairman, the presiding officer may, at 
his discretion, appoint from the Atom-
ic Safety and Licensing Board Panel 
established by the Commission, per-
sonnel to assist the presiding officer in 
taking evidence and preparing a suit-
able record for review. Such appoint-
ment may occur at any appropriate 

time during the proceeding but shall, 
at the time of the appointment, be sub-
ject to the notice and disqualification 
provisions as described in § 2.704. Such 
special assistants may function as: 

(1) Technical interrogators in their 
individual fields of expertise. Such in-
terrogators shall be required to study 
the written testimony and sit with the 
presiding officer to hear the presen-
tation and cross-examination by the 
parties of all witnesses on the issues of 
the interrogators’ expertise, taking a 
leading role in examining such wit-
nesses to ensure that the record is as 
complete as possible; 

(2) Upon consent of all the parties, 
Special Masters to hear evidentiary 
presentations by the parties on specific 
technical matters, and, upon comple-
tion of the presentation of evidence, to 
prepare a report that would become 
part of the record. Special Masters may 
rule on evidentiary issues brought be-
fore them, in accordance with §§ 2.743 
and 2.757. Appeals from such rulings 
may be taken to the presiding officer 
in accordance with procedures which 
shall be established in the presiding of-
ficer’s order appointing the Special 
Master. Special Masters’ reports are 
advisory only; the presiding officer 
shall retain final authority with re-
spect to the issues heard by the Special 
Master; or 

(3) Alternate Atomic Safety and Li-
censing Board members to sit with the 
presiding officer, to participate in the 
evidentiary sessions on the issue for 
which the alternate members were des-
ignated by examining witnesses, and to 
advise the presiding officer of their 
conclusions through an on-the-record 
report. This report is advisory only; 
the presiding officer shall retain final 
authority on the issue for which the al-
ternate member was designated. 

(4) Discovery Master to rule on the 
matters specified in § 2.1018(a)(2) of this 
part. 

(b) The presiding officer may, as a 
matter of discretion, informally seek 
the assistance of Members of the Atom-
ic Safety and Licensing Board Panel to 
brief the presiding officer on the gen-
eral technical background of subjects 
involving complex issues which the 
presiding officer might otherwise have 
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difficulty in quickly grasping. Such in-
formal briefings shall take place prior 
to the hearing on the subject involved 
and shall supplement the reading and 
study undertaken by the presiding offi-
cer. They are not subject to the proce-
dures described in § 2.704. 

[45 FR 62028, Sept. 18, 1980, as amended at 54 
FR 14944, Apr. 14, 1989]

MOTIONS

§ 2.730 Motions. 

(a) Presentation and disposition. All 
motions shall be addressed to the Com-
mission or, when a proceeding is pend-
ing before a presiding officer, to the 
presiding officer. All written motions 
shall be filed with the Secretary, and 
served on all parties to the proceeding. 

(b) Form and content. Unless made 
orally on the record during a hearing, 
or the presiding officer directs other-
wise, a motion shall be in writing, shall 
state with particularity the grounds 
and the relief sought, and shall be ac-
companied by any affidavits or other 
evidence relied on, and, as appropriate, 
a proposed form of order. 

(c) Answers to motions. Within ten (10) 
days after service of a written motion, 
or such other period as the Secretary 
or the Assistant Secretary or presiding 
officer may prescribe, a party may file 
an answer in support of or in opposi-
tion to the motion, accompanied by af-
fidavits or other evidence. However, 
the staff may file such an answer with-
in fifteen (15) days after service of a 
written motion. The moving party 
shall have no right to reply, except as 
permitted by the presiding officer or 
the Secretary or the Assistant Sec-
retary. 

(d) Oral arguments; briefs. No oral ar-
gument will be heard on a motion un-
less the presiding officer or the Com-
mission directs otherwise. A written 
brief may be filed with a motion or an 
answer to a motion, stating the argu-
ments and authorities relied on. 

(e) The Board may dispose of written 
motions either by written order or by 
ruling orally during the course of a 
prehearing conference or hearing. The 
Board should ensure that parties not 
present for the oral ruling are notified 
promptly of the order. 

(f) Interlocutory appeals to the Commis-
sion. No interlocutory appeal may be 
taken to the Commission from a ruling 
of the presiding officer. When in the 
judgment of the presiding officer 
prompt decision is necessary to prevent 
detriment to the public interest or un-
usual delay or expense, the presiding 
officer may refer the ruling promptly 
to the Commission, and notify the par-
ties either by announcement on the 
record or by written notice if the hear-
ing is not in session. 

(g) Effect of filing a motion or certifi-
cation of question to the Commission. Un-
less otherwise ordered, neither the fil-
ing of a motion nor the certification of 
a question to the Commission shall 
stay the proceeding or extend the time 
for the performance of any act. 

(h) Where the motion in question is a 
motion to compel discovery under 
§ 2.720(h)(2) or § 2.740(f), parties may file 
answers to the motion pursuant to 
paragraph (c) of this section. The pre-
siding officer in his or her discretion, 
may order that the answer be given 
orally during a telephone conference or 
other prehearing conference, rather 
than in writing. If responses are given 
over the telephone the presiding officer 
shall issue a written order on the mo-
tion which summarizes the views pre-
sented by the parties. This does not 
preclude the presiding officer from 
issuing a prior oral ruling on the mat-
ter which is effective at the time of 
such ruling, provided that the terms of 
the ruling are incorporated in the sub-
sequent written order. 

[27 FR 377, Jan. 13, 1962, as amended at 28 FR 
10154, Sept. 17, 1963; 37 FR 15132, July 28, 1972; 
39 FR 24219, July 1, 1974; 43 FR 17802, Apr. 26, 
1978; 46 FR 30331, June 8, 1981; 46 FR 58281, 
Dec. 1, 1981]

§ 2.731 Order of procedure. 

The presiding officer or the Commis-
sion will designate the order of proce-
dure at a hearing. The proponent of an 
order will ordinarily open and close.

§ 2.732 Burden of proof. 

Unless otherwise ordered by the pre-
siding officer, the applicant or the pro-
ponent of an order has the burden of 
proof.
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